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Comm:issioners Murphy, Palestin

I\b. Kelliher

BENJAINN KORNT,'fEIG

1956 Assessment
Article 16 and Article ltr-A of

JAI.TES D. PROCTOR,

L955 and 1,95o Assessments
Article 16-A of the Tax Law

and MtacDu:ff

the Ta:c Law

The issue involved in both cases is whether or not the
incone of  e i ther of  the taxoayers,  as press agentsr repor led- as
salar ies is subject  to the i rn incoiporated business tax.-  Both
taxpayers are m6mbers of the Association of Theatrical Press
Ageiltb and. I,Ianagers, which has a tfrainimum basic agreementrt wlth
i[" League of N6vr Y6rk Theaters which repregents -81 pcr cent of
tire producers and theater operators in the United States.

This agreement specifies the minimum terms u-niier which
theatr ical  press agents and. others may be- emploYgc.. .  Each pro-
ducer executes 

"ucf, 
an agreement when- a play comes into being'

In addi t ion,  the producei  and the press agenb 9nte5 into an
individr,al lr inteh standard contraLt prepared by the union, bAsed
on the terms of the aforementioned agieement wherein the producer

,  is  d,eslgnated as emoloyer and the press agel t  - is .  designateci  -as

"tpioyuE "t 
it ' t  agrebd ireekly salary- for an indefinite period, ..

,usi.rativ for the n.rn of the pl"y. tfre trminimum basic- agrggmentrr
pernrii" t"ft, ipf" erioloyment of press agents in New York City.
tr:,, ' irenever a prbss ag6nt- is requiied to be employed and represents
tvro attractions, w[ether for 

-the 
same producers or for a second

producer r3 t ras6oc ia tep ' " " "agen t i s i .equ i red ' tobeemp1oy . "d . ! y
itre prodrrcer. Deductioirs are tade by the producer -for withhold-
ing inrt socj.al secr.rity taxes, and unemployment and vrorkment:
coripensation insurance on betritf of the- press- agent vrho j-s also
entit l-ed. to vacation pay in accord.ance with the Itminimun basic
agreement.r The unioir Aoes not secure enrployment for its mem-
o6rs and t?rere is no restriction as to outslde or independent
work that a member maY secure.

The taxpayer Ben.iamin.l ioTlrzlrglg, ol his^1956 income
tax return, sets ioitn ff is fees from free-
lance act iv i t ies.as a press agent in the theatr ical '  f ieLdr ar ld
also the sqrn of $13r 5Oi.75 as-salaries received froqr six-pro-
ducers as a press igent or associate press-ag9lt. Included in
this latter i iention6d ansi., i i ' , , the sum-of tZr5O5 was received
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from Ner..ton Productions unc.ler a nonunion contract; the balance
from fj-ve other producers h'ere all uncjer union contracts.

The taxpayer Benjar^r i .n I iornzweig test i f ied that  dur ing
the year 1956 i re r i ra intaineci  an o. i f ice in the Ci ty of  New York
tvhich he shared ldth ot i rers at  h is ol 'Jn expense; that  he also
shared secretar ia l  services whenever necessarv for  which he r ' ras
not reinbrusedl that vrhenever he could prevail upon the producer
to furnish an assistant,  the producer would pay for the services
of such assistant;  thai  there t rere, .hor, ;ever,  occasions vrhen he was
required to pay for the servj-ces of  an assj-stant vr i thout receiv ing
any reimbursement there-forl and that he v,ras required to have a
telephone answering service for  v ih ich he vras not reimbursed. The
ta:cpayer further testif ied that there was no difference in the
type of trork that he was required to perform in his independent
press ageni vrork from that vrhich he vras required to perform under
union contracts vr i th producers.  The act iv i - t ies of  the taxpayer
in connect ion rc i th hi i  union contracts required. that  he create
the pi 'oDer publ ic i ty stor ies for  the opening date set  for  the
particular prociuction; that he was to provide nenspapers and
neriodicals with enough material, i.nformation anci photographs r€-
iat ing to the prod.uct ion,  vrhich also involved advei t is ing,  gett ing
up play bil ls, programs, vrindor.r cards and printing; that such
activit ies were -oerformed from his office and by contact viith the
producer and also ln the theater and working vrith actors, getting
their  b iographies,  etc. ;  that  he received requests f rom producers
as to the preferred media to place the publ ic i ty;  and that al -
though he received some instructions from the producer as to the
tnoe of publicity desired, he was not reqr.r-ired to devote his en-
tire working day to any particular producer, not was he uncer the
complete supervision and control of the producer who engaged his
servi  ces .

The taxoaver James D. Proctor on his income tax returns
for the years l-95i ina ff ie A, reported r.et income'from 

business as | tpress agent and author at  5 l+5 Fi f th Avenuet
.  Nen York,  Nevr Yorktr  as S8,196.24 and $61829.26, respect ively.  The

tacpayer fi l led out IT-202ts for each of the years involved and
paid unincorporated business taxes for said years based on the net
income previously nentioned.

In aCdit ion to the foregotng, the. taxpayer,  on his in-
cone tex r€turns for the years 1955 s.nd 1956 listed wag68 f€€elved
as a pree! egent .f,ron the foLlowl,ng ctage productl,onr !
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L955

$1,580.  oo
5 rou7.50
r1857.50
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250.oo

lY>o

UYledding Breakfast
/i View from the Bridge
Diary of Anne Frank
Johnny Johnson Company

During the years L955 and 1956 and_or ior . thereto,  t le
taxpayer r{as a i lember-of  the' lssociat j -on of  Theatr ical  Press-Agents

"ra^t' ianugers 
lvhich has a rrr,rlnimum basic agreementr? vrith the LeagUe

of iVe* Ydrk Theaters.  This agreement speci f ies the minimum terms
under vrhich theitrical press lgents and others may be ernployed'
Each producer executes iuch an agreemen! when a play comes into
i" i "e.  In addi i iotr ,  the producei  and the press.agent enter into
an iiCividual printeA stairdard contract pr-enared by the union,
based on the tbrms of the aforementioned. agreement vrherein the
pioOucer is d.esignated. as enployer- ?ttd the press agent is ciesig-
irated as errtployee at an agrebd i 'reekly sal-arv for.a.r indefinite

fer:.oa, .r"1-,if iy-io" the rfn of the piay. The ttmi nimum basic

agreementf' p"ti l i i i  multiple ernofoymbng'o{ press agents in New York

Ciiy: 
-Vntettlter 

a press agent is iequired to be employed and rep-

resents two atiraciions, ivhether for the same producer or'for a

seconC producerr  &tr  associate press agent is lequlred to be €f l -
p i"v"a iv i f r " -p i 'oa".u".-  

-beauct ions 
aie mad.e_by-the producer for

i"it i .f,ofOing anh soclal securi-ty taxes-, unemploirment and workmenrs

"o"p""""t, i5" 
i"u"i i"." o1 U"t"if of the press -igent. The un:ion

d.oes not secure employment for i-ts nembers and there is no
restriction as to buti:.ae or independent !r, 'ork that a member may
secure .

The taxpayer testif ied. that during the years L955 and
tg5o, he was pre"i igent for three shovrsr !wo._of which were
rrrnnJ.ng 

"or,.rri.""nt1yl 
aII produced by Keinit Bloomgardgti that

in connect ion i r i th his theatr ical  press agent work he had to be

avai lable to the producer ei ther by phone or in-person whenever
the producer fe l t ' i t  necessary;  ! ! : , ! -he had'  to fo l - Iow a rout ine
of ad.vertising on a productioir-which r'ras determined by the
oroducer a"A ffong-t,i 'r;- i in"" indicated to him by the producer in

terms of r\'hat he vranted tO seII or hot'r he warrted to promote a
p*rt i . t fo"  pf"y;  that  beyond, that ,  there l las a-f ixed, alnost
iuromatic rirrri j . ie ior afi press alents, vrhich invoLved getcing on
fV a"a i iaio;-i l4 getting into neiispap6rs ';r ith pictures and
stor ies,  etc.  ,  intErvietoi t tg actors,  

-  
r l t ing the.  prog"S1! ,  .  get t ing

;pt  on'art ic ies to rvhatevEr gi l f  i l tu" .opened ih,  publ ic iz in-g the

".i""" 
t; Ne;iort-aici-publiciziire it- in-acivance-of the New Iork

oprttingr-foffot'ing the openlng and continuing on a day-ge-6tt

- ---T
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basis ano follolf ing through on promotional advertising; that he
did not engage nor did he pay for the services of any ernployees in
connection vrith his theatrical press agent vrork; that the producer
in accordance vrit,h the union agreement would ernploy an associate
press agent or have the union send over an apprent ice to assist
i t i r ;  and that in such event,  the taxpalrer supervised the associate
press a.gent or apprentice vrho worked with him on the particular
play. The taxpayer further testif ied that tt in all cases, producers
havb their olr 'rx- offices nhich are opened to all press agentsrt
( i ' i inutes of  Hear j .ng,  Page fd);  that  the overhead of  such an of f j .ce
and such faeil it iei r^rere available to him without iharge by the
producer (I,Li-nutes of Hearing, Page 19) ; that the press age-nt is
6nly permitted, or all"owed six productions in the course of a year;
that the taxpayer had no relations with outside or indepen$elt
oroducers not i t f i t iated with the Associat ion of  Theatr ical  Press
Agents and il ianagers; that the taxpayer used his own stationery in
c6nnection w:ith'-his-independent puUiic relations consultant business
but, in relaiion to the theatrical productions, the releases alvrays
indicated that they vrere for the -orbducer of the playl and thab. t le
taxpayer t s activit ies did not interfere w'ith his independent public
rel l t ions business which he was abLe to perform at his conveni€DC€o,

The hearing officer is of the opinion, with vrhich I
concur,  that  the income received as a oress agent by Benjamin -  -_
Kornzvreig should be subject to unincorporated business taxes while
that of James D. Proctoi should be exelnpt. The difference results
from the fact that whereas Benjarain Kornziveig maintai.ned an office
at his ovm expense, vras hired as a press agent by six different
producers and.- had 6ngaged during the years invoLved in free-lance
ict i .v i t ies,  the income-from his- f ree- lance act lv i t ies was inter-
connected and interdependent with his free-lance activit ies as a
press agent for the princi.pal.

Xioreover, the taxpayer employed one or more assistants
without reimbursement and, wis not undei any supervision and control
by the numerous principals as to the method or means of accomplish-
ing the desired resul ts.

The taxpayer,  James D. Proctor;  on the other hand,
expended his presb agent efforts on behalf of one producer and was
sub;ect to such producerrs supervision and control.

fn addition, the income from the taxpayers independent
business activity as a public reLations consultant was in no way-
interconnected witn his: activity as a press agent and could not be
considered as pr.rt of that business.

I arn, therefore, approving the proposed d.eterminations
holding that the assessment iSsued igainst i ienjanin Kornzweig for
the year 3-956 be sustained and the assessments issued agalnst
Janeb D. Proctor for the years J-955 and 1956 be canceled.
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kindly sign the determinations in both
fi les to tf, is Bureau for further disposition.

I f  you agreet
matters and return the

liS: pad/rIp
Enclosures
Septenber 9 t r96t,



n#ttr ffitffi
fisl ttfi ffiIm0t
J  r  *  I  *  * - !  O  -  -  S *  -  * i a a  * i  ?  | }

Ir fffi tsrrt st ffi fffiIrl0il

tr
rtfirilc rm tLtuffiil rrffi

lffi l r*rntt|rraf 0r I ilmrxt
ffiililr rnrfisrmil* ffiil*ffi
f f i  f f t0,rmfffnt| l t tr f f i !n
il|t rffb
a  a  t  i *  -  l  -  f  t  i *  -  *  ! :  -  ;  f  S t f  *

?L. lllilrtilr lrlrlrl frillt fllra r rSi$rr trr r*
lrlrrnlstln rt r ffl,rtm; rr lrr n;H rf rrmt frrnr tnil
nftr rtrrlr n il |rimmr||f l$lrmr lcil ffi #rrrrr u
rt m trr lrer SF tlr ffil tt*r nf r hrtfi lrr|rf tn fdt |r
rurrrttn |tmdtt rl llr riltfir rt ftr S.m tn finf*lrt
tS mrtffi ttmrtl h &rilr h !ilf rr lrng *f fll ftrr
l.lntr |r lrrr ntriH Ofiltm ril ltr fmuftrf rill tmtln *fl

(
*frfrmr lt *lrf lrr;lrt *r t *ffnr, iltrnril ftr rl;rrf rrl

tr$flrilr d tlr ;rila frrtrf frn arlt nilml rt rrdlrxlg
tfr mr|r trr hrlmilr: hiltr lltrr
tll tkt tlr trlmm.r tilrf r nrnllrrf fn'r tfr

rttnil ftr h tirrr ffih lr rffet ru rrlrrfra lJlrf lr nrt |r#F
rf f*ir0gn nml tr r :ilrff *|nU tilrl ffr Wrr lrrlrrfrf
rrtlnl fltrm lr ffi mf r| ilfrf$'hlr m*;ttr|tm lr h

fftrf *illF.SO fi{ r|til'ft}ntiro fr nr ffif d lilrlL?'Ch
m ffrlr fifrrl f.ffif tn ;rlrrr frr ll* r- tfilntrf r fmrfr;r
|f frrf lr|l;ttw lr xrr*tf flrlr ilfr lrfi f*rffr lilry.

(tl fht hr rrilt*r rl fflrirril na firlnrrilr t rrltt
r$r rrilt lm.f tr lh t{tl l|* rl Jnp llr tff $fff
ilh lffir*ll snt m ff ltr nttmr rt ftrr.rffi ril r|;lrs
il r$tt fimm nr lrrnrt fnlrnt ilr InfU*rr ;l0rra fl
Ittn*S llrilr r*l.s fifffirr.f rflitturf rr;rnrf lnrr iil d



**frpmt lrr tr Or mmt rf lilf.0h n *; lmtr ffi nrtdfilfm
ilil tlr mrt d fllt.&f ril{ml, *tffirrr lr lfr ffi d SlhO?

d r$m *rlrrtt*r fr Sr nnrt rt StlffrlB rrilr *l*lilmf rt

ilile$lmttrt*tl Srt *r offiil rtlm rll a*lrfinrt i rtilffi
lll r*illt ffffinil ru trnrl rfrr;r |ilr tillrt*l t|rlril trr

*r*fthrinl ffi|lrlmff tfis rrnl* fl trlnrrt

tm tr llr rr* * fthlnS ll h hr*r ttrf Sr tslrru tr f#
r*I*t tr rlllrurHrr.a hftnn ts Dtrerr I Sr trr Io r
nm rrrtrmr rt tF rrrr $m rd frm ert hrr r rilttft
rtlqnr.

ttl tl.t tr rurrcr atf S rrDrtt rl lffi
*r fitru r#ffilfft ffiftrrr tl ffiSfr|r fir llnllrrrl r.rrtr
t ttn l*lrrtslnl rrrrfft Gff rrtlr;t crnnrt rrtrfirtrrr; r*
dlil lrrlrrtlrr.

thl rrrt fr tm;rrrr Aflrfr |hW! tr r tilff rt*
ffimpl tl tltrlr nrtltnrs fr rrrlrr thrlrlrrl rtfmrflrnt hl
n k r ffi * tllr ff*rl*tlrr.fi ttrrftfill hrrf tFtf rfl
lWrrr hln t" lffil*r rn.#t nrt *r r$r lm r lrildm
br*lr rffir rilll m lfiilr r3 |;r trll lliltlrrl trr. il*
nr ir rftrl lwtm tt*l tlrt tr rf;nst rrilfrr ftr ru
*rlml nrlt* ffilfitlnil fl irtgr lrrrllfr rt :rr[ffr rl tr
srtmt mt ts r|rrrrrrt rfirftr ll*11 f'!tr ililLrrr lt rltrl
r$t b tlr lhlm flft pfirtfr nttrtmrilt tn.r|trr ftr |t. lrffil
rt ttr$rilr rt *$ *fffrHffi mrnr* fr thdr rrtffrrr.|r lr
fn* ff nlmtm ila m*milnf nr*rrrr ilGrnrrl |r tlr tnr |cl
nr rilillttf||t rril rmr*lr; rtrtml ira*ilt|rl ffitr|ri rf f|lr-
mrFt,lht tlr nrtrrrt twtlm FH*** ttrls rtfl fiilrnr firilm
lil *r*lrr rlfrlrl rn l* hlfffirr lrlrlf rlr}f'fr fl| lt ftS lft
m ilrftr*sr tffrffr| ffi rtrtnr:lr *rr rnrtilfl tr tlr Sfrr
mtlfr[mtlr lr rlhm tm S tw| t* lr r*1r; Art S

-tr



*fllrol f*f$frl mrbr*lt rl *llrfrrl rrlrna lrtr f n

lmr*m rt rrfnxr rt lfrrtrlmf rlilrntlrr rn|rf* rr ilr*
r*rlrr tlr ttr 'rrmrf t ntrlrr.

t;) [Lrt tlr frrilru u; rrillrlml l* runrrr lmrrf

cr lir trltm rr l FUrr r|s fr fmfrmtr sr mfra llr rrilrr;
Hft nr tfiiltil rtrtrd ;r*rfrfprl *rlnm ilrrlrm * I.r filh
tn*o tm rrtrm m llllml lftlm rufp.llrfr0r{O1 filUF..
*tft.lft r{tlrr nt}fdfl*-fll,fil stgn*fil.f[t nn;rrm rt

rrl|*limtr*{Sh.fst |rfrrhm nf trfmrutp.fhsfor*l trtts
*rfiplf"gug trutr ml rrl rryryrnfyf6.O0l rrtrtrf*rf rn;il..|lt0.0$l

rr(mrrm |11;r*-*5[.!tt tilrtr *ilffn11r**fiilr$l1 bl1[ nfme*
*f.ff* frurrfrffffp-l$.ffit lrrtrlttrr*lfil"1q |lrt nr Im*rl

ilrfd llrt lr rm r*ttth{ tr tr rl$wd Crr rlt rf filr cilrns
fr* rrlrlmr *r fitllrf tir rrlfmr lrl rr rl rrlrilmrrf tr
ffi t ttil hrlrr h *r ;rt! mrli#lr ffm rlrtr rt ail

fril ||fin ffit tt nr ;ffiil tr mf lrr nlrilrlml rt h il.nr
llilIllfr

(fl *kf tr* lrrt$trrl rilrcrlr rC rffmt Srlrl

ll|r It h tflrulr rti* ffrar*f rrilrr |r tlr Infrl* lr tr

rytryrrl *rf trtfl rilu{ry nl tumr |ilil * afftlmr l*

$rrLl[t$ f#lir lrmrrm r* r;in frrf rFr rESa lrn n

mryrratln ffirri U Sr trmtruf nil tlr Erryu r* filfta

h nnfnrrr llrffitlfn irpffi * *rrffrrrrt lrrmrrrr

tt) ftt th tw,*rr trl n n$rm;rt Srt tr ntr ril6

|lrt th tmrrrs mlf, m m$rilml *ltr lrttt m I llrm rpf

firr r fht'rlfil r*lm*tf*;s rl rnt*mt rnll rl L rr *ilf*

rt lh t*lrrm trt Hiltt ti ffinrf S tf nrlfrml re t*

ril*lrttnt ltrt th trrf;r ffi rtt lH0i* rr r(ftfi F rfrr

{ry rfrff b ilfrrilrrt ffilfirt srt ut trrrrtr all tff ilt rr *

t;n lrm Hwr rfit.

rtr



(fl tlrt flr rrlmrt mm|lfrtlm rrl lr*lrrr tilr*t|ra

th tilffi tf rlt tt r lllrrl rrlfril t* * rttr *r rlr trr|llfrrl

rttilKt*or rt ffr tilml Urt *ffiff ltr ;lt;ilr h lx;ryn* nr

rfr1r{ frt irnr r*ltlrrmg trtl hillrril1 trrr lrn*r lr UT rill

Imr tr ftrh Sf tfir;;lro a;t rr3rt ilP11f tt 1111: nil h

rmfmm* rrrettmn$rftt lf$ flrr lrr lr lf|l fr |rrt*r llr

1;Tr lr um rr|nfrr Hl *lr rnlm*' ill nr nt rfnfil Il rll

rmfum lwlrt tl. hlrtr d tlf ftror
(f' tht |tr lfirrtffi tr rrllrrt ft ttr rrt*rldil rt

Frfsrrrr ul,th finra ir tl* nrr ruilil tl rillr|r f$$rltf ir

fi:llirrl rttilftl,'crrr

s;ma slrr tfi* tmrfrfn ffrfirfr d.*ff rt n fiil.nr

larrolrt lmrlq lllr ftrtr tx Smr*rrlrr frfrf

!ffiffir
(fl ttrt fir fcnrfrrrr lt*rlt rfl Bfr*ril lrffh

ftttre b r*rl*rttrb On'tt ftilrrtlmr l,r tlr rxonf d filtf.F

rlrlmf $ll r*llrilH|cmr fil,fl*s? llr,rr*a f;rt rilr;rl rttfl H

Sf$f,ts $rlml tnr rtrh lrtrr$*r rtrrr tlry dll rt frff

trflffiirilt or ffi nlSrtrrffi frIfiffi fr mfrlrt fi|lf ll|lrr

Ite mr*rtnrefirr ht ultt }lrrfr$f f*rllrnrl.

{f} tI$ rmrll4trf lbr nttrr il lriltrf.n rra

rilrtmrs ril rilflt firrtrr tm tfr tfi" ffit arHrtsrl rfttltrnt

frlnml *,Er*r tm :rl t$mfi lm *r ltr nrmf lf ltt.fl il|

*r;rrt il ft lrf lrrlrtr rt tfi ff rl*m *lrtr *[S atlf rO

lr$r [r** l**rllr frrmfrtt tlr* fir lmlrli;ff lrltllm Sr

ilfttilil:trtrttn to tb flffirt ilhrf nt rtrtm tr ft ldtrlrn r

r|ilErf cf #f$nml fmmml tffir trmr {rtm*lmf tr; *

trrt fill }r rna th nrr fi trrtr lfltil.

{*} ilrr *rr frtffrwr ll*ril lnl;flr fiflrllLt rr

r tmm 6rt rHt milr|trl * fit fr u t*fryrr rt rt rt rr

-t*



filrymf*l r*lmrtl' flf ffa rt rmrtltrtr tr mrnrf{r cr rl

u mlrrltctrld l$$srr1 rrf mruffff$r rml rt mDlxi |r n
*;tilnl|cmLf )ill,Erf trr.

(nl ilrf ttr triltff r( fdtrtrrr mf rfrtrrl rf, rdtt

*r{m tu tfr; rrff filt Sfil frilu*Jtrr* ilfruruffrf tr;tnr
tmr pt$ rfl frlrmril rinr trprrp rrl firlt fr rffillrl

ril llr rnr rfi til*f rrm$il lr thll.

lffSr lftmrr k lrrl * 91. r-sth fu rt Al::i1 I ll*.

strrffi oilm||ffi

JOSI]DH H. I"IIIP.FIIY
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